
Published by the Massachusetts Bar Association

Massachusetts 
Law Review
voLume 95, No. 1



THE MASSACHUSETTS BAR ASSOCIATION
20 WEST STREET, BOSTON, MA 02111

Massachusetts Law Review (ISSN 0163-1411) is published quarterly by the Massachusetts Bar Association, 20 West Street, 
Boston, MA 02111-1204. Periodicals postage paid at Boston, MA 02205. Postmaster: Send address changes to Massachusetts 
Bar Association Member Services Center, 20 West Street, Boston, MA 02111-1204.

Subscriptions are free for members and are available to libraries at $50 and those not eligible for membership in the 
Massachusetts Bar Association at $75 per calendar year. Single copies are $25. 

Case notes, legislative notes, book reviews and editorials are generally prepared by the Board of Editors or designated 
members of the Board of Editors of the Review. Feature articles are generally prepared by authors who are not members of 
the board. The selection of feature articles for publication by the Board of Editors does not imply endorsement of any thesis 
presented in the articles, nor do the views expressed necessarily reflect official positions of the Massachusetts Bar Association 
unless so stated. MBA positions are adopted by vote of the association’s Board of Delegates or Executive Committee. Proposed 
feature article contributions or outlines of proposed feature article contributions should be sent to Director of Media and 
Communications Elizabeth Kennedy at lkennedy@massbar.org or to Massachusetts Law Review, 20 West Street, Boston, MA 
02111-1204. Unsolicited materials cannot be returned.

COPYRIGHT 2013  MASSACHUSETTS BAR INSTITUTE

LAW REvIEW EDITORIAL BOARD
2012–2013

EDITOR-IN-CHIEF
Roger L. Michel Jr.

Boston

ARTICLES EDITOR
Ellyn H. Lazar-Moore

Worcester

COMMENTS EDITOR
Matthew C. Baltay

Boston

BOOK REVIEW EDITOR
Marc C. Laredo

Boston

CASE SuMMARy CONTRIBuTORS
Barry Ravech

Boston
Dean Andrew Mazzone

Boston

ASSOCIATE EDITORS

Massachusetts
Law ReviewvOLUME 95 NUMBER 1

June 2013

IN THIS ISSUE

The MassachuseTTs Law Review is suppoRTed in paRT by The 
MassachuseTTs baR associaTion insuRance agency.

Cover photo by Roger Michel.

Media and Communications Director
Liz Kennedy

(617) 338-0682

Production
Erica Mena-Landry

The Roxbury Defenders Committee: Reflections on the Early years
By Roderick L. Ireland

A Primer on CORI Reform For Employers
By Catherine E. Reuben

Rule 56(f): Precursor to a Substantive Opposition to Summary Judgment
By William M. Driscoll

Case Comment

Massachusetts Supreme Judicial Court Clarifies the Law on Multiple Damages 
Under 93A for an Insurer’s Unfair Refusal to Settle Where Liability is 
Reasonably Clear
Rhodes v. AIG Domestic Claims, Inc.

Book Reviews

Iphigenia in Forest Hills: Anatomy of a Murder Trial

The Collapse of American Criminal Justice

153

163

171

182

 
 
 

185
The Hon. Christopher Armstrong | Boston 

victor Baltera | Boston
Barbara F. Berenson | Boston

Jessica Block | Boston
William Bloomer | Boston

Michael K. Callahan | Boston 
The Hon. Beverly J. Cannone | Boston

Thomas J. Carey Jr. | Hingham
Jerry Cohen | Boston
Paul Daley | Boston

Joseph M. Ditkoff | Brookline
Peter T. Elikann | Boston

Elissa Flynn-Poppey | Boston
Gail Kleven Gelb | Boston

The Hon. Rudolph Kass | Boston
The Hon. J. Thomas Kirkman | Orleans

David B. Mark | New Bedford
Hon. James F. McHugh III | Boston
Katherine E. McMahon | Springfield
The Hon. William J. Meade | Boston

Natalie Monroe | Boston
Elizabeth Dubin Nadzo | Boston

Eric Neyman | Boston
Christopher J. Pohl | Boston

Janet Hetherwick Pumphrey | Lenox
Katherine A. Robertson | Springfield

Thomas G. Shack III | Barnstable
Nancy Weissman | Boston
Edward Woll Jr. | Boston
Ellen J. Zucker | Boston



Rule 56(f ) / 171

RuLe 56(f): pRecuRsoR to a substantive opposi-
tion to suMMaRy JuDgMent

By William M. Driscoll

William M. Driscoll concentrates 
his statewide appellate practice 
on civil litigation before the 
Massachusetts Appeals Court 
and Supreme Judicial Court (see 
www.DriscollEsq.com).  He may 
be contacted via email at wmd@
driscollesq.com or via telephone at 
(978) 846-5184.

i. intRoDuction

“The Supreme Judicial Court and Appeals Court have had oc-
casion to deal with Rule 56(f) only infrequently.”1 Is Massachusetts 
Rule of Civil Procedure 56(f) little known, seldom used, underap-
preciated, or extremely effective?

Rule 56(f) provides a defense to those who cannot present, by 
affidavit, facts essential to justify opposition to summary judg-
ment—in short, it is a means to argue that summary judgment is 
premature.2 “When properly invoked, Rule 56(f) allows a party 
opposing summary judgment additional time to conduct discovery 
on matters related to the motion.”3 A party’s motion for summary 
judgment may be challenged directly if there is a genuine issue of 
material fact, or indirectly if the case needs to develop further.

Rule 56(f) offers an analytical framework which, like summa-
ry judgment, favors the nonmoving party. Even in circumstances 
where Rule 56 mandates summary judgment “the court has discre-
tion to deny the motion … [for] the court should have the freedom 
to allow a case to continue when it has any doubt concerning the 
wisdom of terminating the action before a full trial.”4 Judicial dis-
cretion is particularly favorable to the Rule 56(f) proponent in cases 
involving negligence, a party’s state of mind, or complex factual or 
legal issues.5

The reader must bear in mind that Rule 56(f) supplements the 

defense to summary judgment; it is the first prong of a two-pronged 
defense to summary judgment. When successfully pled, Rule 56(f) 
results in a denial of summary judgment, a continuance of the sum-
mary judgment hearing, or “other order as is just.”6 When unsuc-
cessful, the hearing moves to the second prong defense — the head-
on opposition to a summary judgment under Rule 56(c).

This article explores the function, application, and analysis of 
Rule 56(f). The reader will learn that Massachusetts Rule 56 is akin 
to its federal counterpart;7 the analytical framework applied in the 
Commonwealth was adopted from First Circuit Court of Appeals 
precedent.8

Parts II and III of this article explore the short history of Mass. 
R. Civ. P. 56, not only to explain its origin but also to provide con-
text and meaning to its subpart—Rule 56(f). Parts Iv through vI, 
respectively, identify and explore the purpose, role and application 
of Rule 56(f). Parts vII and vIII are dedicated to outlining the 
drafting requirements and applying the analytical framework of 
Rule 56(f). Part IX highlights the beneficial presumption when rais-
ing Rule 56(f). Part X, the conclusion, urges trial lawyers to consider 
Rule 56(f) as a preemptory challenge to a motion for summary judg-
ment and to include a Rule 56(f) proffer along with their substantive 
opposition to a motion for summary judgment.

ii. the shoRt histoRy of Massachusetts RuLe 56
The Massachusetts Rules of Civil Procedure became effective in 

1974. Before the adoption of Massachusetts Rule 56, only a narrow 
class of contract actions could be disposed of prior to trial.9 All other 
contested civil litigation matters awaited an outcome by trial regard-
less of the level of factual dispute.10

Rule 56 provides the parties a tool to resolve litigation when 
there is no genuine issue as to any material fact. Where there is 
no dispute as to the facts, the parties may then move the court for 
adjudication of the purely legal questions remaining. The opposing 
party may preclude summary judgment by raising a genuine issue 
of material fact requiring a trial on the merits or by challenging the 
legal grounds asserted.11

The aim of Rule 56 is “to avoid delay and expense of trials in 
cases where there is no genuine issue of fact … .”12 Savings to the 

1.   Hon. John M. Greaney & Wayne E. Hartwell, Esq., Massachusetts 
Summary Judgment Benchbook 65 (2005).
2.   Mass. R. Civ. P. 56(f) (2012).
3.   C.B. Trucking v. Waste Mgmt., 137 F.3d 41, 44 (1st Cir. 1998) (citing Reso-
lution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1203 (1st Cir. 1994)).
4.   Greaney, supra note 2, at 125; see also Phelps v. MacIntyre, 397 Mass. 459, 
461 (1986) (discretion to deny summary judgment permits case to develop).
5.   Greaney, supra note 2, at 126-27 (judicial discretion affords erring on the 
side of caution).
6.   Mass. R. Civ. P. 56(f) (2012). 
7.   See Jones v. Secord, 684 F.3d 1, 5 (1st Cir. 2012) (Federal “Rule 56(d) was 
formerly Rule 56(f). This change in nomenclature is unimportant; the textual 

differences between current Rule 56(d) and former Rule 56(f) are purely stylis-
tic. See Fed. R. Civ. P. 56 advisory committee’s note; see also Godin v. Schencks, 
629 F.3d 79, 90 n.19 (1st Cir. 2010). Consequently, the case law developed un-
der the earlier version remains authoritative … .”).
8.   See, e.g., Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 110 (2008) 
(adopting the Rule 56(f) analytical framework of Resolution Trust Corp. v. 
North Bridge Assoc., 22 F.3d 1198, 1203-08 (1st Cir. 1994)). 
9.   See Mass. Gen. Laws ch. 231, §§59 and 59B, repealed, St. 1975, c. 377, §87.
10.   See Mass. R. Civ. P. 56 (1973 reporter’s notes).
11.   Id.
12.   See Albre Marble & Tile Co. v. John Bowen Co., 338 Mass. 394, 397 (1959) 
(pre-Rule 56 case discussing summary judgment under Mass. Gen. Laws ch. 



172 / Massachusetts Law Review

parties and the judicial system as a whole is further provided by 
means of partial summary judgment. For example, partial summary 
judgment may be appropriate in a tort matter on the issue of liability 
leaving only the factual dispute of damages for trial.13

The Supreme Judicial Court enthusiastically welcomed Massa-
chusetts Rule 56 shortly after its adoption:14

We view Rule 56 as a welcome, progressive addition to 
judicial procedure in this Commonwealth. “It creates 
an excellent device to make possible the prompt dispo-
sition of controversies on their merits without a trial, if 
in essence there is no real dispute as to the salient facts 
or if only a question of law is involved.”15

The court stressed the importance of developing Massachusetts 
case law that relies upon the language of Rule 56. The court warned 
that “[a] body of law has developed under the Federal counterpart to 
our Rule 56 which we think has generated some misunderstanding 
regarding summary judgment. … ‘In a large sense [summary judg-
ment] has been the victim of its own overwhelming popularity.’”16

The rule is practical; it does not require absolute absence of fac-
tual doubt.17 The substance of Rule 56 precedent must be consid-
ered; with regard to the denial of summary judgment, interlocutory 
relief is limited18 and post-trial relief offends the policy behind Rule 
56.19 Therefore, the bulk of appellate precedent focuses upon cases 
overturning summary judgment.20

The Supreme Judicial Court warned that the power of Rule 56 
may not be readily apparent in federal precedent:

Opinions denying (motions for summary judgment) 
give an inaccurate impression that the rule is not re-
ally useable. … One undesirable consequence of the 
multitude of cases applying the rule is that too often 
… courts have looked, not to the rule itself, but to 
colorful glosses upon it which have developed in the 
reported opinions, as that it does not provide for “trial 
by affidavit” and that motions under the rule are to be 

denied whenever there is “the slightest doubt” as to the 
facts. Another undesirable consequence has been that 
opinions granting motions for summary judgment are 
routine and little noticed, while opinions denying such 
motions are likely to contain more quotable language, 
and to be widely regarded as controlling precedents.21

“Despite the court’s solid endorsement, Rule 56 was not an over-
night success.”22 As of 1980, an appeal in the Massachusetts appel-
late courts concerning summary judgment was more likely reversed 
than affirmed.23 The likely reason for this result was “that the requi-
sites of Rule 56 might not yet have been fully comprehended by the 
bar and the trial courts … [presumably] with education the problem 
would cure itself over time.”24 As Justice Greaney observed in his 
thoughtful overview:

The court’s early caution in applying the rule is com-
pletely understandable. Granting summary judgment 
resolves important and substantive issues, or disposes 
of a party’s entire case, without a trial. In a judicial sys-
tem devoted to the adversary process, where notice and 
opportunity to be heard are essential to due process, it 
is not surprising that many judges at first looked warily 
at a procedure designed to eliminate trials in particular 
cases or to reduce the issues in cases that go to trial.25

With time, summary judgment became accepted as a useful tool 
in resolving cases where no genuine issue of material fact exists and 
all that remained were issues of law.26

In 1986 the United States Supreme Court trilogy of Matsushita,27 
Anderson,28 and Celotex29 changed the landscape of summary judg-
ment in the federal system. This trio embraced the use of Federal 
Rule 56 to dispose of cases before trial where appropriate “to secure 
the just, speedy and inexpensive determination of every action.”30 
After almost fifty years in federal practice, Federal Rule 56 was now 
friendlier to the moving party.31

Massachusetts noted, but was slow to embrace, the new federal 

231, §59; cited in the 1973 reporter’s notes to Mass. R. Civ. P. 56).
13.   See Mass. R. Civ. P. 56 (1973 reporter’s notes).
14.   Greaney, supra note 2, at 24-25.
15.   Community Nat’l Bank v. Dawes, 369 Mass. 550, 553 (1976) (citation 
omitted).
16.   Id. at 554.
17.   Id. at 555.
18.   See 28 U.S.C. §1292 (2006) (interlocutory appeals); Will v. Hallock, 546 
U.S. 345, 349 (2006) (collateral doctrine rule as the narrow exception to final 
appeal under 28 U.S.C. §1291); Maddocks v. Ricker, 403 Mass. 592, 597-98 
(1988) (“As a general rule, there is no right to appeal from an interlocutory order 
unless a statute or rule authorizes it. … [A] long-standing exception to the gen-
eral rule [is the doctrine of present execution under which an immediate appeal 
is appropriate] if an interlocutory order will interfere with rights in a way that 
cannot be remedied on appeal … .” (citations omitted)). 
19.   Deerskin Trading Post, Inc. v. Spencer Press, Inc., 398 Mass. 118, 126 
(1986) (“[A] majority of jurisdictions do not allow the denial of motions for 
summary judgment to be reviewed on appeal after a trial on the merits. We 
think such a rule is sound. Accordingly, we hold that the denial of motions 
for summary judgment and partial summary judgment will not be reviewed 
on appeal after a trial on the merits. The purpose of summary judgment is to 
bring litigation to an early conclusion without the delay and expense of a trial 
when no material facts are at issue, and it goes without saying that that purpose 
cannot be served after the case has gone to trial. The merits of a claim are better 
tested on appeal on the record as it exists after an evidentiary trial than on the 
record in existence at the time the motion for summary judgment was denied.” 
(citation omitted)).

20.   Community Nat’l Bank v. Dawes, 369 Mass. 550, 555 (1976).
21.   Id. at 554-55 (citations omitted, parentheses in original).
22.   Greaney, supra note 2, at 25.
23.   Id. (citing R.F. McCarthy & P.M. Cronin, Summary Judgment in 
Massachusetts, 65 Mass. L.Q. 61, 66 (1980)).
24.   Greaney, supra note 2, at 25.
25.   Id. at 26.
26.   Id. (citing Heddendorf v. Commonwealth, 13 Mass. App. Ct. 584, 585 
(1982) (no deprivation of right to jury where title issue determined as a matter 
of law on undisputed facts)).
27.   Matsushita Electrical Industrial Co. v. Zenith Radio Corp., 475 U.S. 574 
(1986) (5-4 decision) (White, Brennan, Blackmun, Stevens, JJ., dissenting) 
(once a moving party has met its burden, the nonmoving party must prove a 
genuine and plausible factual dispute exists).
28.   Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) (6-3 decision) (Burg-
er, CJ., Brennan, Rehnquist, JJ., dissenting) (same standard of proof at sum-
mary judgment and at trial, akin to the standard for directed verdict).
29.   Celotex Corp. v. Catrett, 477 U.S. 317 (1986) (5-4 decision) (White, J. 
concurring) (Burger, CJ., Brennan, Blackmun, Stevens, JJ., dissenting) (movant 
need not disprove an element for which nonmovant has burden at trial; movant 
need only show that nonmovant lacks evidence sufficient to support his burden 
at trial).
30.   See id. at 327 (“Summary judgment procedure is … an integral part of the 
Federal Rules as a whole … .”) (citing Fed. R. Civ. P. 1)).
31.   Greaney, supra note 2, at 36.
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standards.32 Summary judgment was still difficult to obtain un-
der Massachusetts Rule 56; presumably judges were denying relief 
“when there was the ‘slightest doubt’ as to the facts.”33 This situation 
soon changed as Massachusetts summary judgment case law ma-
tured beginning in 1991.

The landmark case of Kourouvacilis changed the landscape of 
summary judgment under Massachusetts Rule 56 by expressly 
adopting the Celotex standard.34

Kourouvacilis displaced Community National Bank,35 which until 
that point placed the trial burdens of both parties upon the shoul-
ders of the party moving for summary judgment to prove the ab-
sence of a genuine issue as to any material fact.36 The moving party 
was now entitled to relief under the Celotex-Kourouvacilis doctrine 
when the nonmoving party had no reasonable expectation of prov-
ing an essential element of its case for which it bore the burden at 
trial.

One year later the Supreme Judicial Court expanded upon 
Kourouvacilis in Williams v. Hartman.37 Under Kourouvacilis, the 
moving party to summary judgment was required to reference mate-
rials listed in Rule 56(c) (i.e., “the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, 
if any . . .”).38 In Williams, the court expanded the permissible source 
of reference materials to include an admission made by counsel at 
oral argument.39 “Thus, for the purposes of the Celotex-Kourouvaci-
lis doctrine, the court adopted a rule similar to that which had been 
established in such ordinary summary judgment cases as White v. 
Peabody Construction Co. … .”40

Massachusetts case law regarding summary judgment continues 
to evolve. In W.R. Grace & Co. v. Maryland Casualty Co., the non-
moving party to summary judgment was permitted to rely upon 
reference materials beyond those listed in Rule 56(c), namely attach-
ments to a memorandum in opposition to the motion for summary 
judgment.41

Grace sued four of its insurers “based on their failure to defend 
or pay defense costs and to indemnify Grace for the settlement of a 
lawsuit filed against Grace in [Federal District Court].”42 Maryland 
Casualty had denied coverage for injuries caused by Grace’s negli-
gent disposal of chemicals.43 Furthermore, they claimed that Grace 
was judicially estopped from seeking coverage during the 1963 to 
1973 policy term because Grace’s defense in Federal Court was that 
chemical contaminants could not have reached the water supply be-
fore the wells closed in 1979.44

The trial court allowed Maryland Casualty’s motion for sum-
mary judgment, reasoning that:

Grace failed to controvert Maryland’s verified allega-
tions that none of the injuries of the Anderson claim-
ants occurred during Maryland’s policy periods of 
1963 to 1973. … Since Grace had the burden of prov-
ing coverage under the Maryland policies and had not 
done so, Maryland was entitled to summary judgment 
as matter of law.45

The Appeals Court disagreed:
Grace had filed a memorandum in opposition to Mary-
land’s motion for summary judgment to which were at-
tached a number of documents including a copy of the 
fourth amended complaint in the Anderson action and 
the verdict slip. That complaint alleged that as early as 
1965 Grace deposited contaminants at a site adjacent 
to two wells which provided the plaintiffs with their 
domestic water supply between 1964 and 1979; that 
the contaminants migrated into the aquifer which sup-
plied these wells; and that the ingestion of the contam-
inated water caused the plaintiffs or their decedents to 
develop leukemia, the injuries for which the plaintiffs 
sought recovery against Grace. Of the plaintiffs named 
in the complaint, three were alleged to have been born 
and diagnosed as having leukemia between 1963 and 
1973. These allegations were sufficient to establish a 
material question of fact as to whether the contami-
nation occurred during Maryland’s policy periods and 
were sufficient to defeat summary judgment for Mary-
land.46

As a result, attachments to a party’s opposition to summary judg-
ment were deemed permitted reference materials beyond those list-
ed in Rule 56(c).

In Smith v. Massimiano,47 where the moving party did not meet 
its burden under Rule 56(c), the nonmoving party had no obligation 
to present countervailing proof.48

In 2008, the court in Alphas Company v. Kilduff49 adopted the 
First Circuit analytical framework applied to Federal Rule 56(f).50

The question raised in Alphas Company was whether the trial 
judge abused his discretion in granting summary judgment against 
Alphas Company rather than allowing its request for continuance 

32.   Id. at 37.
33.   Id. at 25 (citing W.A. McCormack & M.B. Hogan, Summary Judgment: 
A Strengthened Focus, 36 B.B.J. 9 (1992)).
34.   Kourouvacilis v. General Motors Corp., 410 Mass. 706, 712 (1991).
35.   Community National Bank v. Dawes, 369 Mass. 550 (1976).
36.   Greaney, supra note 2, at 37 (citing Community National Bank, 369 
Mass. at 554).
37.   Williams v. Hartman, 413 Mass. 398 (1992).
38.   Kourouvacilis, 410 Mass. at 713.
39.   Williams, 413 Mass. at 402-03 (appellate court supported denial of sum-
mary judgment yet reversed on one count due to admission made “[d]uring oral 
argument, and again in a postargument letter … .”).
40.   Greaney, supra note 2, at 45; White v. Peabody Constr. Co., 386 Mass. 
121, 126 (1982) (“Admissions may properly be considered by a judge deciding 
a summary judgment motion under Mass. R. Civ. P. 56 (c), and an admission 
may be established by a statement of counsel at oral argument.”).

41.   W. R. Grace & Co. v. Maryland Casualty Co., 33 Mass. App. Ct. 358, 
364 (1992) (“Contrary to the judge’s assertion that Grace had not controverted 
Maryland’s allegations, Grace had filed a memorandum in opposition to Mary-
land’s motion for summary judgment … .”).
42.   Id. at 359.
43.   Id. at 363.
44.   Id. at 363.
45.   Id. (citing Kourouvacilis v. General Motors Corp., 410 Mass. 706, 711-16 
(1991).
46.   W. R. Grace & Co. v. Maryland Casualty Co., 33 Mass. App. Ct. 358, 
364 (1992).
47.   Smith v. Massimiano, 414 Mass. 81 (1993).
48.   Id. at 85-87.
49.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104 (2008).
50.   Id. at 110-13 (adopting the Rule 56(f) analytical framework of Resolution 
Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1203-08 (1st Cir. 1994)).
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under Rule 56(f).51 Although prior cases identified various require-
ments for obtaining relief under Rule 56(f),52 the Appeals Court 
adopted the uniform analytical framework articulated by the First 
Circuit.53 The court proceeded to employ each of the five require-
ments of the Rule 56(f) analytical framework. Parts vII and vIII of 
this article are dedicated to outlining the drafting requirements and 
applying the Rule 56(f) analytical framework.

In adopting Federal Rule 56(f) precedent, the court in Alphas 
Company observed that “the Massachusetts Rules of Civil Procedure 
were patterned on the Federal Rules of Civil Procedure, and the 
wording of our rule 56(f) is identical to its federal counterpart; it 
is well established that we may accordingly take guidance from the 
relevant federal jurisprudence in construing the rule.”54

The 2010 amendment to Federal Rule 56 affected subpart (f); 
however, the “change in nomenclature is unimportant; the textual 
differences between current Rule 56(d) and former Rule 56(f) are 
purely stylistic.”55 “The substance of the rule has not materially 
changed.” 56 “Consequently, the case law developed under the earlier 
version remains authoritative … .”57 Hence, interpretation of Mas-
sachusetts Rule 56(f) benefits from the ongoing development of its 
federal counterpart—albeit under the designation of Federal Rule 
56(d).

iii. RuLe 56 anD the genuine issue of MateRiaL fact

Rule 56 requires that the trial judge first determine whether 
there is a genuine issue as to any material fact.58 “For this purpose, 
‘genuine’ means that the evidence is such that a reasonable fact 
finder could resolve the point in favor of the nonmoving party, and 
‘material’ means that the fact is one that might affect the outcome 
of the suit under the applicable law.”59

Not all facts in a case are genuine and material for purpose of 
summary judgment. When evaluating a Rule 56 motion, “the ex-
istence of disputed facts is consequential only if those facts have a 
material bearing on disposition of the case. The substantive law will 
identify whether a fact, in the context of the case, is material.”60

Summary judgment is appropriate only when no genuine issue 
of material fact exists. Summary judgment is akin to a motion for 

directed verdict, the distinction being timing.61

The first responsibility of the trial judge is to “be careful not to 
usurp the function of the fact finder by passing on the credibility of 
the witnesses or evaluating the weight of the evidence.”62 The issue 
is whether the nonmoving party to summary judgment, viewing 
all reasonable assumptions and inferences in its favor, can prevail 
at trial.63

Summary judgment is not appropriate if founded upon the 
greater plausibility of the moving party’s facts or case for trial;64 that 
is the role of the fact finder. Summary judgment is also inappropri-
ate as a means to save the time and expense of trial.65

 When a motion for summary judgment is made and supported, 
the adverse party must offer an affirmative defense to avoid judg-
ment.66 “Summary judgment is not a casual procedure. It is a [dis-
positive proceeding where] casual or supine reaction to a moving 
party’s affidavits is not a minor error.”67

iv. RuLe 56(f): the inabiLity of an opposing paRty to 
ResponD

The standard for summary judgment is simple: “viewing the evi-
dence in the light most favorable to the nonmoving party, all mate-
rial facts have been established and the moving party is entitled to a 
judgment as a matter of law.”68 The typical response is defensive—to 
allege, by a specific factual showing, the existence of a genuine and 
triable issue of material fact.69

Rule 56(f) provides the nonmoving party with a preemptory op-
portunity to challenge the timing of summary judgment before the 
court moves on to a hearing on the application for judgment.70 In 
practice, Rule 56(f) is addressed and resolved immediately prior to, 
or in concert with, the summary judgment hearing. As noted above, 
if the Rule 56(f) motion is resolved in favor of its proponent, then 
the court may refuse the motion for judgment, order a continuance 
of the summary judgment proceeding, make any other just order, 
or some combination thereof.71 If the Rule 56(f) bid is unsuccessful 
then the hearing proceeds on the motion for summary judgment, 
where the nonmoving party may still raise a genuine issue of mate-
rial fact as well as argument on any legal issue posed.72

51.   Id. at 106-07 (Alphas Company sought additional discovery pursuant to 
Rule 56(f) and opposed the defendants’ motions for summary judgment).
52.   See, e.g., Commonwealth v. Fall River Motor Sales, Inc., 409 Mass. 302, 
308 (1991) (denial of continuance where information requested was irrelevant); 
Blake Bros. Corp. v. Roche, 12 Mass. App. Ct. 556, 560 (1981) (must show 
information sought would raise a material factual question); A. John Cohen 
Ins. Agency, Inc. v. Middlesex Ins. Co., 8 Mass. App. Ct. 178, 183 (1979) (must 
show which facts in movant’s exclusive knowledge and control, steps taken to 
obtain same and a desire to discover).
53.   Alphas Company, 72 Mass. App. Ct. at 110-111 (Massachusetts Rule 56(f) 
identical to Federal Rule 56(f) and, absent compelling reason, Massachusetts 
follows the construction given to the Federal rules); Resolution Trust Corp., 22 
F.3d at 1203-08 (outlining the Federal Rule 56(f) analytical framework).
54.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 110 (2008) (citing van 
Christo Adver. v. M/A-COM/LCS, 426 Mass. 410, 414 (1998)).
55.   Jones v. Secord, 684 F.3d 1, 5 n.2 (1st Cir. 2012) (Federal “Rule 56(d) was 
formerly Rule 56(f)”); Fed. R. Civ. P. 56 advisory committee’s note.
56.   Godin v. Schencks, 629 F.3d 79, 90 n.19 (1st Cir. 2010).
57.   Jones, at 684 F.3d at 1 n.2.
58.   Mass. R. Civ. P. 56(c) (2012) (“The judgment sought shall be rendered 
forthwith if … there is no genuine issue as to any material fact and [ ] the mov-
ing party is entitled to a judgment as a matter of law.”).

59.   See Mulvihill v. The Top-Flite Golf Co., 335 F.3d 15, 19 (1st Cir. 2003); see 
also Greaney, supra note 2, at 29.
60.   Hogan v. Riemer, 35 Mass. App. Ct. 360, 364 (1993) (citations omitted).
61.   Greaney, supra note 2, at 29.
62.   Id. at 29-30 (citations omitted).
63.   Northrup v. Brigham, 63 Mass. App. Ct. 362, 365 (2005).
64.   Id. at 365-66 (citing Attorney General v. Bailey, 386 Mass. 367, 370 (1982)).
65.   Hub Associates, Inc. v. Goode, 357 Mass. 449, 452 (1970).
66.   Mass. R. Civ. P. 56(e) (2012) (an adverse party may not rest upon mere 
allegations or denials pled; he must offer specific factual evidence under Rule 56 
of a genuine issue for trial).
67.   Chiu-Kun Woo v. Moy, 17 Mass. App. Ct. 949, 949-50 (1983) (nonmoving 
party’s possessing without disclosing genuine issues of material fact not grounds 
for relief from judgment).
68.   Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991) (citing 
Mass. R. Civ. P. 56(c)).
69.   See Baldwin v. Mortimer, 403 Mass. 142, 143-44 (1988).
70.   See Mass. R. Civ. P. 56(f) (2012).
71.   Id.
72.   Mass. R. Civ. P. 56(c) (2012).
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The most obvious application of Rule 56(f) is at the beginning of 
an action. Under Rule 56, a defendant may seek summary judgment 
“at any time,”73 and a claimant may seek summary judgment after 
“the expiration of 20 days from the commencement of the action or 
after service of a motion for summary judgment by the adverse party 
… .”74 At this very early stage of litigation, the nonmoving party to 
summary judgment has most likely not had any meaningful discov-
ery or a “fair opportunity to determine what facts, if any, are open 
to dispute. The problem … is particularly difficult where the facts 
are within the exclusive knowledge of the moving party. Rule 56(f) 
was promulgated to protect the nonmovant in such a situation.”75

Rule 56(f) may be utilized whenever a party has moved for sum-
mary judgment. The intent of Rule 56(f) is to provide an “‘escape 
hatch’ … for ‘a party who genuinely requires additional time to mar-
shal facts essential to justify its opposition.’”76 The Rule requires that 
its proponent be vigilant in handling the case prior to requesting 
relief, while at the same time protects its proponent from premature 
or hasty summary judgment.77 

v. the RoLe of RuLe 56(f) DuRing suMMaRy JuDgMent

Rule 56(f) is designed to work hand-in-hand with Rule 56(c), 
and to provide the nonmoving party to summary judgment an ad-
ditional interval in which to marshal facts essential to mount an 
opposition. As a result, a Rule 56(f) motion is litigated under the 
umbrella of a Rule 56 hearing.

As the nonmoving party to summary judgment, the Rule 56(f) 
proponent who seeks a continuance is entitled to the benefit of a 
favorable viewpoint and all inferences therefrom.78 This benefit is in 
stark contrast to the equal footing on which the parties would oth-
erwise find themselves under the highly discretionary general rule 
for continuances set forth in Rule 40(b).79

Invoking Rule 56(f) begins with a timely affidavit of justifica-
tion.80 The gateway to Rule 56(f) relief is a prerequisite proffer as to 
why relevant facts essential to justify opposition are not currently 
available.81 Such proffers must not be vague, based upon unreli-
able, gauzy generalities82 or be an exploratory vehicle seeking de-
lay to discover a right of action.83 The purpose of Rule 56(f) is to 

provide limited discovery on specific legal issues, as opposed to the 
broad discovery provided under Rule 26.84 If the limited discovery 
requested is irrelevant to raising a genuine issue of material fact then 
a continuance is unwarranted.85 

The Rule 56(f) proffer should state “some plausible basis for the 
party’s belief that specified ‘discoverable’ material facts likely exist 
… [,] some realistic prospect that the facts can be obtained within 
a reasonable (additional) time, and will, if obtained, suffice to en-
gender an issue both genuine and material.”86 The proffer must also 
provide a showing of due diligence and “demonstrate good cause for 
failure to have conducted the discovery earlier.”87 

vi. the appLication of RuLe 56(f) DuRing suMMaRy 
JuDgMent

Rule 56(f) is a provision permitting the deferment of summary 
judgment until such time as the nonmoving party has conducted 
suitable discovery so as to address facts essential to justify opposi-
tion by affidavit.88 Upon receipt of a motion for summary judgment 
there are a myriad of questions that may arise which are pertinent 
to Rule 56(f) relief. Which facts are relevant to the summary judg-
ment motion? Are there relevant facts that have not already been 
discovered? Are those facts obtainable? Will they provide a defense 
to summary judgment? Will privilege be raised in opposition to 
summary judgment?

Relevancy, in the context of Rule 56(f), is founded upon “mate-
rial fact.”89 The substantive law applicable to the issues addressed at 
summary judgment defines which facts are “material” and which 
facts are immaterial for Rule 56 purposes.90 Not all facts material 
to a litigated matter need be material at summary judgment. This 
is evident when summary judgment is sought, for example, on a 
partial basis or purely upon procedural grounds (such as a statute of 
limitation91 or jurisdiction92).

In the Rule 56(f) context, not only must there be a demonstrable 
hole in the factual record, but the prior failure to obtain, or pro-
duce, the necessary facts for opposition must be justifiable.93 The 
spirit and letter of Rule 56(f) require due diligence.94 “‘Rule 56(f) 
is designed to minister to the vigilant, not to those who slumber 

73.   Mass. R. Civ. P. 56(b) (2012).
74.   Mass. R. Civ. P. 56(a) (2012).
75.   Greaney, supra note 2, at 65.
76.   Id. at 66 (quoting Paterson-Leitch Co. v. Mass. Mun. Wholesale Elec. Co., 
840 F.2d 985, 988 (1st Cir. 1988)).
77.   Id. (citations omitted).
78.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 108 (2008) (the ma-
terials of the nonmoving party to summary judgment are assumed true and all 
logically permissible inferences are decided accordingly).
79.   Rule 40 is administrative in nature, permitting the trial court judicial au-
thority to insure the orderly administration of justice. See Mass. R. Civ. P. 40 
(2012) (the general rule for assignment and continuance of cases for trial). Ac-
cordingly, Rule 40 provides the trial court wide discretion; it may even waive the 
requirement of a supporting affidavit. Monahan v. Washburn, 400 Mass. 126, 
129-30 (1987) (Hennessey, J. concurring).
80.   Alphas Company, 72 Mass. App. Ct. at 110.
81.   Id.; see, e.g., United States Trust Co. v. Herriott, 10 Mass. App. Ct. 313 
(1980).
82.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1207 (1st 
Cir. 1994).
83.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 108 (2008); E.A. 
Miller, Inc. v. South Shore Bank, 405 Mass. 95, 100 (1989) (“’Discovery cannot 
be used as a vehicle for discovering a right of action.’”).

84.   Commonwealth v. Fall River Motor Sales, Inc., 409 Mass. 302, 308 (1991) 
(citing First Nat’l Bank v. Cities Serv. Co., 391 U.S. 253, 265 (1968)).
85.   Id.
86.   Paterson-Leitch Co. v. Mass. Mun. Wholesale Elec. Co., 840 F.2d 985, 988 
(1st Cir. 1988); cf. Mattoon v. City of Pittsfield, 980 F.2d 1, 8 (1st Cir. 1992) (the 
Rule 56(f) proffer failed to provide sufficient supporting detail).
87.   Paterson-Leitch, 840 F.2d at 988.
88.   Mass. R. Civ. P. 56(f) (2012).
89.   See Mass. R. Civ. P. 56(c) (2012).
90.   Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
91.   E.g., Albrecht v. Clifford, 436 Mass. 706, 713-16 (2002) (summary judg-
ment entered on statutes of limitations).
92.   E.g., Williams v. Episcopal Diocese of Mass., 436 Mass. 574, 583 (2002) 
(court lacked jurisdiction to adjudicate an employment discrimination suit 
brought by a minister against her church; the “ministerial exception” doctrine 
provides that the First Amendment’s separation of church and state must prevail 
over the legislature’s mandate to eliminate discrimination in the workplace).
93.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 110 (2008) (party 
invoking Rule 56(f) “‘should show good cause for the failure to have discovered 
the facts sooner … .’”) (quoting Resolution Trust Corp. v. North Bridge Assoc., 
22 F.3d 1198, 1203 (1st Cir. 1994)).
94.   Paterson-Leitch Co. v. Mass. Mun. Wholesale Elec. Co., 840 F.2d 985, 
989-90 (1st Cir. 1988) (“Although a district court should generally apply Rule 
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upon perceptible rights.’”95 The rule is available to those who have 
been diligent “‘both in pursuing discovery before the summary 
judgment initiative surfaces and in pursuing an extension of time 
thereafter.’”96

The domain of opposing facts is not limited to that in the pos-
session or under the control of the party moving for summary judg-
ment. Facts may be sought from any identifiable source (e.g., identi-
fied by name, function, or purpose). That source may be a party to 
the action, a witness, an expert, etc.

A particularly bothersome issue arises when privilege is asserted 
in the context of summary judgment. Asserting privilege in a mo-
tion to continue without an offer of proof is insufficient.97 When 
asserting privilege “at the stage of the case designed to ferret out and 
dispose of unsubstantiated claims, there is a need for sufficient spec-
ificity … to permit a judge weighing a request … a remedy which 
protects the rights of all parties and accommodates the policies un-
derlying the privilege and the rule.”98

For example, in the civil case of United States Trust Co. v. Her-
riott,99 a party asserted its Fifth Amendment privilege against self-
incrimination as an opposition to summary judgment. The Trust 
Company had sued Herriott for payment on two promissory 
notes.100 Herriott was under grand jury investigation at the time of 
the summary judgment motion; among other matters, the investi-
gation included the loans in dispute.101 Herriott asserted his Fifth 
Amendment privilege against self-incrimination in a Rule 56(f) 
motion for which no affidavit was included.102 As a result, Herriott 
failed to properly invoke Rule 56(f); furthermore, he did not file an 
opposition to summary judgment.103 In the end, summary judgment 
entered in favor of the Trust Company, and was upheld on appeal.104

There was no doubt as to Herriott’s Fifth Amendment privilege, 
but that privilege did not require the court to suspend the civil mat-
ter.105 In the civil context, the assertion of privilege requires a balanc-
ing of equities; the potential harm to the party asserting privilege if 
compelled to respond verses the prejudice to the opposing party.106

Other important lessons are gleaned from Herriott. First, the 
request for continuance under Rule 56(f) must be for a reason-
able period of time; Herriott’s request for an open-ended continu-
ance would have postponed the civil action indefinitely.107 Second, 

Herriott made no request for an in-camera viewing of privileged 
materials and an order of impoundment; the judge is not obligated 
to accept the subjective impressions of a litigant.108

“To avoid summary judgment, an opposing party may not rely 
upon his pleadings or bald conclusions but ‘must set forth specific 
facts showing that there is a genuine issue for trial.’”109 Without the 
opportunity to balance the parties’ competing interests, the court’s 
discretionary power to delay or deny summary judgment is lim-
ited.110

Civil litigants are also on notice that asserting privilege can be 
a disadvantage; that an adverse inference can be drawn against 
them.111 In the civil context, the parties are on relative equal footing, 
therefore, “one party’s assertion of [privilege] should not obliterate 
another party’s right to a fair proceeding.”112

vii. DRafting RequiReMents

The Rule 56(f) proffer need not cite Rule 56(f); however, it must 
place the court on notice.113 The party invoking the rule must, at a 
minimum, include an affidavit and request that the court refrain 
from allowing summary judgment until specific additional dis-
covery can be conducted.114 This treatment is akin to converting 
a motion to dismiss under Rule 12(b) into one for summary judg-
ment— the parties are placed on notice and provided reasonable 
opportunity to present all material pertinent to Rule 56.115

Rule 56(f) is the precursor to, not a replacement of, a substantive 
opposition to summary judgment.116 If Rule 56(f) relief is denied, 
then the motion for summary judgment will be addressed imme-
diately.

Although not required for Rule 56(f) relief, the filing of a sub-
stantive opposition to summary judgment is a prudent contingency. 
It is particularly important when, even if Rule 56(f) relief is granted, 
partial summary judgment on the remaining issues may be war-
ranted.

From United States Trust Co. v. Herriott117 we learn that relying 
solely upon a continuance can be fatal when that request is denied. 
Upon denial, the matter transitioned immediately into a summary 
judgment hearing.118 With no substantive opposition filed under 
Rule 56(c), Herriott was left fully exposed to summary judgment.119

Rule 56(f) matters are considered “delayed discovery cases.”120 

56(f) liberally, the court need not employ the rule to spare litigants from their 
own lack of diligence.”).
95.   Alphas Company, 72 Mass. App. Ct. at 111 n.6 (quoting Resolution Trust 
Corp., 22 F.3d at 1203).
96.   Id.; see also Resolution Trust Corp., 22 F.3d at 1205-06 (finding the party 
moving under Rule 56(f) was diligent, even though it did not assert the right 
to compel discovery, where the moving party to summary judgment failed to 
produce discovery that was requested over two years prior).
97.   United States Trust Co. v. Herriott, 10 Mass. App. Ct. 313, 318 (1980) (the 
nonmoving party to summary judgment invoked the privilege against self-in-
crimination while a concurrent criminal investigation was undergoing. Because 
privilege was asserted in a motion to continue, without an affidavit, Rule 56(f) 
did not apply).
98.   Id. at 318-19.
99.   Id. at 313.
100.   Id. at 314.
101.   Id. at 316.
102.   United States Trust Co. v. Herriott, 10 Mass. App. Ct. 313, 316 (1980).
103.   Id.
104.   Id.

105.   Id.
106.   Id.
107.   United States Trust Co. v. Herriott, 10 Mass. App. Ct. 313, 319 (1980).
108.   Id.
109.   Id. at 318 (citing Mass. R. Civ. P. 56(e)).
110.   Id.
111.   Baxter v. Palmigiano, 425 U.S. 308 (1976).
112.   Serafino v. Hasbro, Inc., 82 F.3d 515, 518 (1st Cir. 1996) (citing Baxter v. 
Palmigiano, 425 U.S. at 308).
113.   Simas v. First Citizens’ Fed. Credit Union, 170 F.3d 37, 45-46 n.4 (1st Cir. 
1999); C.B. Trucking v. Waste Mgmt., 137 F.3d 41, 44 (1st Cir. 1998).
114.   C.B. Trucking, 137 F.3d at 44.
115.   Id. at 43.
116.   Id.
117.   See supra at notes 98-105 and accompanying text.
118.   Id.
119.   See Mass. R. Civ. P. 56(c) (adverse party to serve opposing affidavits prior 
to the day of the summary judgment hearing).
120.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1203 (1st 
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The skeleton of the motion should comport with the analytical 
framework to be applied, which consists of five inherently flexible 
but necessary considerations:
1. authoritativeness;

2. timeliness;

3. good cause;

4. utility; and,

5. materiality.121

In the context of Rule 56(f), the presence of an introductory 
foundation is often overlooked and underutilized. The proffer 
should clearly define the supporting documents which are affidavits 
based on firsthand knowledge (authoritative) and why the motion is 
timely (timeliness). Doing so verifies that these two components of 
the analytical framework—that are solely within the control of the 
drafter—have been met.

The meat of the Rule 56(f) argument is threefold: good cause 
for not discovering the specific facts sooner (good cause); a plausible 
basis for believing that the specified facts exist and are obtainable 
within a reasonable time frame (utility); and a showing that the dis-
covery sought is capable of defeating summary judgment (material-
ity).122

Adding flesh to this skeleton requires knowledge of how the ana-
lytical framework is applied to Rule 56(f) proffers.

viii. appLying the anaLyticaL fRaMewoRk

The standards that apply to a Rule 56(f) affidavit are lax in com-
parison to those of Rules 56(c) and 56(e).123 Like Rule 56 generally, 
Rule 56(f) favors the nonmoving party to summary judgment. This 
policy favors construing Rule 56(f) motions generally, “holding the 
parties to the rule’s spirit rather than its letter.”124

“[A] Rule 56(f) proffer need not be presented in a form suitable 
for admission as evidence at trial, so long as it rises sufficiently above 
mere speculation.”125 This lesser standard is appropriate to Rule 56(f) 
because it is “a complement to other provisions contained in Rule 
56, allowing the opposing party to explain why he is as of yet un-
able to file a full-fledged opposition, subject to the more harrowing 

evidentiary standard that governs under Rules 56(e) and 56(c).”126

Step 1: Is the Proffer Authoritative?

Rule 56(f) is invoked by the proffer of an authoritative state-
ment.127 The rule requires substantiation via the filing of at least one 
“affidavit based on firsthand knowledge.” 128 It should include:

•	 good cause for not discovering the facts sooner;
•	 a plausible basis for believing that the requested discovery ex-

ists and is susceptible to collection within a reasonable time-
frame; and,

•	 an indication as to how the requested discovery would influ-
ence the outcome of the pending summary judgment mo-
tion.129

The written statement must be either sworn before an officer au-
thorized to administer an oath or verified under the penalties of 
perjury.130

Failing to file at least one affidavit in support of a request for Rule 
56(f) relief is typically fatal.131

A narrow exception to fatality was discussed in Paterson-Leitch 
Co. v. Mass. Municipal Wholesale Elec. Co.132 Although the propo-
nent of Rule 56(f) is provided leniency,133 “he departs from the plain 
language of the rule at his peril. … When a departure occurs, the 
alternative proffer must simulate the rule in important ways.”134

Extreme cases could result in the realization that additional dis-
covery is needed at the time of oral argument—but no later.135 The 
proffer need not be an affidavit, so long as it is authoritative, “say, 
by the party under penalty of perjury or by written representations 
of counsel subject to the strictures of Fed. R. Civ. P. 11—and filed 
with the court.”136

The court in Paterson-Leitch Co. distinguished the First Circuit 
case of Herbert v. Wicklund from the Fifth Circuit case of Littlejohn 
v. Shell Oil Co.137 In both cases the proponent of Rule 56(f) failed to 
provide an affidavit; they each provided a letter to the court.138 But 
in Littlejohn the letter was docketed, thus subject to Fed. R. Civ. P. 
11, and therefore authoritative under Rule 56(f).139

In Herbert, the Rule 56(f) proffer consisted of “a loose collec-
tion of miscellany … [including] an undocketed letter from coun-
sel to the court’s clerk requesting a delay pending certain further 

Cir. 1994).
121.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 110-13 (2008) (adopt-
ing the Rule 56(f) analytical framework of Resolution Trust Corp., 22 F.3d at 
1203-08).
122.   Id.
123.   Resolution Trust Corp., 22 F.3d at 1207 n.12 (citing Comm. for First 
Amendment v. Campbell, 962 F.2d 1517, 1522 (10th Cir. 1992) (“Unless dila-
tory or lacking in merit, the motion should be liberally treated.”)).
124.   Id. at 1203 (this generosity comes at a price; the party seeking Rule 56(f) 
relief must meet certain benchmarks).
125.   Alphas Company, 72 Mass. App. Ct. at 111 (quoting Resolution Trust Corp., 
22 F.3d at 1206).
126.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1206-07 
(1st Cir. 1994).; see also Simas v. First Citizens’ Fed. Credit Union, 170 F.3d 37, 
45-46 n.4 (1st Cir. 1999) (Aldrich, J. concurring) (Rule 56(f) motion not per se 
defective when relying, in part, on inadmissible hearsay; evidentiary standards 
differ from that governing Rules 56(c) and 56(e)).
127.   See Herbert A. Sullivan, Inc. v. Utica Mut. Ins. Co., 439 Mass. 387, 400-01 
(2003) (citing Alake v. City of Boston, 40 Mass. App. Ct. 610, 611 n.3 (1996)).
128.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 110 (2008); accord 

Resolution Trust Corp., F.3d at 1204 (an affiant who is also a party’s attorney is 
acceptable, for often counsel is the best source of first hand litigation knowl-
edge).
129.   Id. (quoting Resolution Trust Corp., 22 F.3d at 1203).
130.   Galvin v. Town Clerk of Winchester, 369 Mass. 175, 177 (1975); see also 
Mass. Gen. Laws. ch. 268, §1A (2012).
131.   See First Nat’l Bank v. Slade, 379 Mass. 243, 244-45 (1979); but cf. Pater-
son-Leitch Co. v. Mass. Municipal Wholesale Elec. Co., 840 F.2d 985, 988 (1st 
Cir. 1988) (narrow potential for leniency).
132.   Paterson-Leitch Co., 840 F.2d at 988 (exception did not apply in this case).
133.   Id.; see also infra Part IX.
134.   Paterson-Leitch Co., 840 F.2d at 988.
135.   Id.
136.   Paterson-Leitch Co. v. Mass. Municipal Wholesale Elec. Co., 840 F.2d 
985, 988 (1st Cir. 1988).
137.   Herbert v. Wicklund, 744 F.2d 218 (1st Cir. 1984); Littlejohn v. Shell Oil 
Co., 483 F.2d 1140 (5th Cir. 1973) (en banc), cert denied, 414 U.S. 1116 (1973).
138.   Paterson-Leitch Co., 840 F.2d at 988.
139.   Id.
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investigation.”140 The court in Herbert opined that “the district court 
would have been justified in rejecting the letter for being either un-
docketed or late.”141

In Acosta-Vega v. Brown the court expanded upon the issue of au-
thoritative leniency when no affidavit was filed.142 Citing Paterson-
Leitch Co., the court stated that “continuances could be proper even 
though [Rule 56(f)] was not strictly followed if the Court believed 
that the party opposing summary judgment had been diligent and 
acted in good faith.”143 The test employed was whether the party 
seeking Rule 56(f) relief acted diligently and in good faith; a burden 
which was not met.144

These cases illustrate the policy which favors construing Rule 
56(f) motions generously, “holding the parties to the rule’s spirit 
rather than its letter.”145 While Littlejohn appears to provide a safe 
harbor, the court’s holding was gracious; it acted “[o]ut of an abun-
dance of caution and to prevent a possible injustice … .”146 This 
element of the Rule 56(f) analytical framework is completely within 
the proponent’s control—why flirt with peril? 

Step 2: Is the Proffer Timely?

A request for relief under Rule 56(f) must be filed in a timely 
manner.147 Rule 56(f) should be invoked “within a reasonable time 
following receipt of a motion for summary judgment;”148 however, 
the rule does not state a fixed filing deadline.149 Rule 56 does provide 
guidance; affidavits must be filed at least one day prior to the sum-
mary judgment hearing.150

In addition to complying with timing under Rule 56, a party 
must comply with the local rules of court. 151 For example, the par-
ties must comply with Massachusetts Superior Court Rule 9. As 
with the element of an authoritative proffer, this element of the Rule 
56(f) analytical framework is completely within the proponent’s 
control—why invite vulnerability?

Step 3: Does the Proffer Provide Good Cause?

Good cause requires a showing of inability to complete discovery, 
or the failure to have discovered facts, prior to summary judgment.152

Given the leniency afforded Rule 56(f) proffers,153 the term “good 
cause” should be interpreted as a legally sufficient reason rather than 
the more stringent standard of excusable neglect. The excusable ne-
glect standard addresses three components:

•	 timeliness in addressing the deficiency;
•	 exceptional circumstances justifying extraordinary relief; and,
•	 absence of unfair prejudice to the opposing party.154

With the exception of timeliness, these factors are excessive and 
incongruent with the lenient policy of Rule 56(f).155 That said, the 
rule still has bite; to benefit from its protection, a party must provide 
a sufficient factual showing.

First, the facts sought must be specifically identifiable, to a level 
of case-specific granularity, and must be material to the motion for 
summary judgment.156 At summary judgment, the court’s duty is 
to ferret out and dispose of unsubstantiated claims; therefore, suf-
ficient specificity is required in order to protect the rights of all par-
ties.157 A general statement as to the need for additional discovery is 
grossly insufficient,158 so too is an unsupported, speculative assertion 
of unspecified facts.159 Specificity is required in order to opine as to 
the prior efforts to uncover that which is now requested.

For example, in C.B. Trucking v. Waste Mgmt., the trucking 
company brought suit alleging, among other things, that Waste 
Management had illegally attempted to monopolize business 
through predatory pricing.160 Waste Management filed a motion to 
dismiss for failure to state a claim; the court requested affidavits 
then converted the matter to a summary judgment proceeding.161 
C.B. Trucking’s request for Rule 56(f) relief was denied; summary 
judgment entered.162

C.B. Trucking’s Rule 56(f) affidavit made reference to only one 
discovery need, to allow them discovery on the issue of predatory 
pricing.163 This non-specific request was deemed insufficient for fail-
ure “to identify any material evidence that it was likely to uncover 
if it was given additional time to conduct discovery.”164 The court 
opined that a party seeking Rule 56(f) relief must proffer more 
than speculative assertions that the opposing party possesses un-
specific facts which are necessary to develop a defense to summary 

140.   Id.
141.   Herbert v. Wicklund, 744 F.2d at 222.
142.   Acosta-vega v. Brown, 14 F. Supp. 2d 177 (D.P.R. 1998).
143.   Id. at 182 (citing Paterson-Leitch Co. v. Mass. Municipal Wholesale Elec. 
Co., 840 F.2d 985, 988 (1st Cir. 1988)).
144.   Id. 182-83 (less than diligent throughout the discovery process).
145.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1203 (1st 
Cir. 1994).
146.   Littlejohn v. Shell Oil Co., 483 F.2d 1140, 1146 (5th Cir. 1973) (en banc), 
cert. denied, 414 U.S. 1116 (1973).
147.   Resolution Trust Corp., 22 F.3d at 1204; but cf. Paterson-Leitch, 840 F.2d 
at 988 (“In the extreme case, we can conceive of a circumstance[ ] in which a 
party opposing a dispositive motion may not realize until the initial round of 
oral argument that he requires additional discovery time. But, it is difficult to 
envision that a request first made after the conclusion of oral argument could be 
considered as seasonable.”).
148.   Resolution Trust Corp., 22 F.3d at 1204.
149.   Id.; see also Mass. R. Civ. P. 56(f) (2012).
150.   Mass. R. Civ. P. 56(c) (2012) (“The adverse party prior to the day of hear-
ing may serve opposing affidavits.”).
151.   E.g., Mass. R. Civ. P. 6 and 7(b); Superior Court Rule 9A.
152.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 111 (2008).
153.   See infra Part IX.

154.   Adoption of Eugene, 415 Mass. 431, 436-37 (1993).
155.   Alphas Company, 72 Mass. App. Ct. at 111 (a Rule 56(f) proffer need 
only rise sufficiently above mere speculation); Resolution Trust Corp. v. North 
Bridge Assoc., 22 F.3d 1198, 1203 (1st Cir. 1994) (courts should construe mo-
tions invoking Rule 56(f) generously).
156.   C.B. Trucking v. Waste Mgmt., 137 F.3d 41, 45 (1st Cir. 1998).
157.   See United States Trust Co. v. Herriott, 10 Mass. App. Ct. 313, 318-19 
(1980).
158.   C.B. Trucking, 137 F.3d at 45 (a general request of additional discovery is 
insufficient to trigger Rule 56(f)).
159.   Id. (citing Paterson-Leitch Co. v. Mass. Municipal Wholesale Elec. Co., 
840 F.2d 985, 989 (1st Cir. 1988) (“Plaintiff merely stated, in an entirely conclu-
sory way, that ‘discovery should be commenced’ and speculated that ‘additional 
facts need to be established through discovery’ in order to develop certain legal 
theories. Standing alone and unadorned, such banalities were entirely inade-
quate to extract the balm of Rule 56(f). Those cryptic allusions failed to set out 
any basis for believing that some discoverable material facts did exist.”)).
160.   Id. at 42.
161.   C.B. Trucking v. Waste Mgmt., 137 F.3d 41, 43 (1st Cir. 1998).
162.   Id. at 43-44.
163.   Id. at 44 (“accordingly, this court should deny the defendant’s motion and 
at a minimum allow the plaintiff discovery on the issue of cost.”).
164.   Id. at 45.
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judgment.165

Second, the spirit and letter of Rule 56(f) require due diligence.166 

The rule is available to those who have been diligent “‘both in pursu-
ing discovery before the summary judgment initiative surfaces and 
in pursuing an extension of time thereafter.’”167 “‘Rule 56(f) is de-
signed to minister to the vigilant, not to those who slumber upon 
perceptible rights.’”168 Good cause seeks an answer as to why reason-
able diligence did not result in the discovery of that which is now 
sought.169

A few examples of good cause are when:
•	 A valid claim of privilege is asserted as a defense to summary 

judgment and that privileged information is sufficient to war-
rant a denial of summary judgment.170

•	 There was insufficient time for discovery due to the early stage 
of litigation.171

•	 There were newly surfaced factors which, by due diligence, 
could not have been discovered in time.172

•	 The court imposed an impediment to discovery that impacted 
the discovery sought.173

•	 The discovery that was sought was not provided.174

Due diligence was also an issue in C.B. Trucking v. Waste 
Mgmt.175 “Rule 56(f) relief was also unjustified because C.B. Truck-
ing was not diligent in pursuing discovery.” 176 During the twenty-
two months of litigation, it conducted no discovery on the summary 
judgment issue of predatory pricing.177 As a result, it was in no posi-
tion to request Rule 56(f) relief.

Step 4: Does the Proffer Provide Utility?

Utility is the presentation of “‘a plausible basis for a belief that 
discoverable materials exist that would likely suffice to raise a genu-
ine issue of material fact, and, thus, defeat summary judgment.’”178

Utility requires a credible belief that specific requisite facts neces-
sary to oppose summary judgment exist and are discoverable. “For 
purposes of achieving this benchmark, a Rule 56(f) proffer need not 

be presented in a form suitable for admission as evidence at trial, 
so long as it rises sufficiently above mere speculation.”179 “Although 
Rule 56 sets out stricter standards for materials offered on the merits 
of a summary judgment motion, those standards do not apply to the 
proffers under Rule 56(f).”180 If, however, the facts sought are privi-
leged or are not otherwise discoverable, even with a continuance, 
then no utility exists.

The case of Commonwealth v. Fall River Motor Sales, Inc. provides 
an example where utility was lacking.181 In Fall River Motor Sales, the 
Attorney General commenced a civil contempt action for the failure 
of Fall River Motor Sales to comply with a prior judgment prohibit-
ing misleading advertisement.182

The Commonwealth moved for, and achieved, partial summary 
judgment on the issue of contempt.183 The statute provided for a 
civil penalty of ten thousand dollars for each violation.184 The Com-
monwealth then moved for summary judgment on the issue of sanc-
tions seeking a civil penalty of thirty thousand dollars due to the 
three separate publications of the misleading advertisement.185 Fall 
River Motor Sales sought further discovery to uncover whether the 
penalty sought by the Commonwealth “was grossly disproportion-
ate when compared to the Commonwealth’s civil penalty policy in 
other cases … [and to] assist the judge in setting the amount of the 
civil penalty.”186

The hearing judge denied further discovery and allowed sum-
mary judgment in favor of the Commonwealth, assessing a penalty 
of twenty thousand dollars.187 Fall River Motor Sales appealed and 
the judgment was affirmed.188 Fatal to Fall River Motor Sales was 
the discretion of the hearing judge to find an absence of utility in 
the requested discovery.

First, “much of the discovery sought … appeared to be privileged 
as work product and would not have been allowed even if a con-
tinuance was granted.”189 The discovery requested “appeared to have 
been prepared for litigation … and to contain litigation strategies 
and policies [of the Attorney General’s Office].”190

Second, “the discovery seeking the factual basis of the 

165.   Id.
166.   See Paterson-Leitch Co. v. Mass. Municipal Wholesale Elec. Co., 840 F.2d 
985, 989-90 (1st Cir. 1988).
167.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 111 n.6 (2008) (quot-
ing Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1203 (1st 
Cir. 1994)).
168.   Id.
169.   Simas v. First Citizens’ Fed. Credit Union, 170 F.3d 37, 45-46 n.4 (1st Cir. 
1999) (Aldrich, J. concurring).
170.   See supra at notes 98-105 and accompanying text.
171.   See Ngassa v. Ocean State Job Lot Stores of SE MA, Inc., 26 Mass. L. Rptr. 
499 (Mass. Super. Ct. 2010) (relatively early stage in the litigation and prior to 
conducting substantial discovery).
172.   See Rule 56(f) (2012).
173.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 111 n.7 (1998) (with 
the exception of the deposition of Alphas by Kilduff, the judge had barred all 
discovery before Kilduff moved for summary judgment; Alphas sought discov-
ery under Rule 56(f) to obtain discovery necessary to defeat summary judg-
ment).
174.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1205-06 
(1st Cir. 1994) (the burden to produce requested discovery on the requesting 
party’s terms is on the shoulders of the recipient of the discovery request; there 
is no obligation to seek to compel production; therefore, the analysis focuses on 
whether discovery was sought expeditiously).
175.   See also supra notes 136-42 and accompanying text.
176.   C.B. Trucking v. Waste Mgmt., 137 F.3d 41, 45 (1st Cir. 1998).

177.   Id.
178.   Alphas Company v. Kilduff, 72 Mass. App. Ct. 104, 113 (1998) (quoting 
Resolution Trust Corp., 22 F.3d at 1206); accord Commonwealth v. Fall River 
Motor Sales, Inc., 409 Mass. 302, 308 (1991) (“One common reason for the 
denial of a continuance in [the Rule 56(f)] context is the irrelevance of further 
discovery to the issue being adjudicated in summary judgment.”).
179.   Resolution Trust Corp. v. North Bridge Assoc., 22 F.3d 1198, 1206 (1st 
Cir. 1994) (citing Carney v. United States Dep’t of Justice, 19 F.3d 807, 813 (2d 
Cir. N.Y. 1994), cert. denied, 513 U.S. 823 (“[S]omething more than his bare 
allegations is needed.”)).
180.   Id. at 1207 n.12 (citations omitted).
181.   Fall River Motor Sales, Inc., 409 Mass. at 308-09.
182.   Id. at 303.
183.   Commonwealth v. Fall River Motor Sales, Inc., 409 Mass. 302, 303 
(1991).
184.   Id. at 305 (citing Mass. Gen. Laws ch. 93A, §4, as appearing in St. 1980, 
c. 119).
185.   Id.
186.   Id. at 307.
187.   Id. at 306.
188.   Commonwealth v. Fall River Motor Sales, Inc., 409 Mass. 302, 309 
(1991).
189.   Id. at 308 (citing generally Hickman v. Taylor, 329 U.S. 495 (1947) (Jack-
son, J., concurring)).
190.   Id. at 309 (citing Ward v. Peabody, 380 Mass. 805, 817 (1980) (“The work 
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Commonwealth’s claim … [was] already in the defendant’s posses-
sion. … Any additional discovery on this point would be of ‘mar-
ginal significance.’”191

Fall River Motor Sales believed discovery was required to un-
cover facts necessary to oppose summary judgment; however, that 
discovery lacked utility under the Rule 56(f) analytical framework, 
for it was either not discoverable or already in the possession of Fall 
River Motor Sales. Hence the court’s statement: “One common rea-
son for the denial of a continuance in [the Rule 56(f)] context is the 
irrelevance of further discovery to the issue being adjudicated in 
summary judgment.”192

Step 5: Does the Proffer Provide Materiality?

Materiality requires that the facts sought are “‘foreseeably ca-
pable of breathing life into [the] claim or defense;’”193 that is, poten-
tially affecting the outcome of summary judgment.194

The substantive law defines which facts are material and which 
facts are immaterial.195 A fact is “material” if it might affect the out-
come.196 A dispute about a material fact is “genuine” when a reason-
able jury could find for the nonmoving party.197

Unless it can be said that the Rule 56(f) proponent’s merits-re-
lated arguments are plainly unmeritorious and that the discovery 
sought is unrelated to the issue disputed, then the Rule 56(f) motion 
passes the materiality test.198

Under Rule 56(f), the threshold for materiality is low.199 “[A] fact 
may be material for some purposes as long as there is ‘any reasonable 
likelihood’ that it could affect the outcome.”200

This treatment is consistent with the precept favoring the non-
moving party at summary judgment: “Any doubts as to the exis-
tence of a genuine issue of material fact are to be resolved against 
the party moving for summary judgment.”201 It is also consistent 
with the policy of Rule 56(f), to enforce “the rule’s spirit rather than 
its letter.”202 

ix. RuLe 56(f) favoRs its pRoponents

Like Rule 56 generally, Rule 56(f) favors the nonmoving party 
to summary judgment. The court may relax, or even excuse, one or 
more of the five considerations of the Rule 56(f) analytical frame-
work.203 “[T]hough a trial judge enjoys considerable discretion re-
garding those factors, and though all need not be present, ‘when 

all five requirements are satisfied, … a strong presumption arises in 
favor of relief.’”204 This policy favors construing Rule 56(f) motions 
generously, “holding the parties to the rule’s spirit rather than its 
letter.”205

The party seeking Rule 56(f) relief controls the procedural con-
siderations of authoritativeness and timeliness. In essence, the party 
seeking Rule 56(f) relief will determine the fate of these criteria by 
correctly adhering to the first two steps of the analytical framework.

When arguing good cause, utility, and materiality, it is impor-
tant to coordinate these three fiercely interrelated substantive con-
siderations. For example, there is no use in arguing good cause for 
the delayed discovery of a factual issue which provides no utility 
to the defense at summary judgment, or if it is not material to the 
outcome of summary judgment.

It is also important to recognize and acknowledge that the strict-
er standards of Rule 56 do not apply to proffers under Rule 56(f).206 

For example, the affidavit requirements of Rule 56(e) do not apply 
to Rule 56(f).207 Unlike proffers under Rule 56(e), affidavits under 
Rule 56(f) are not required to meet the standards for admission as 
evidence at trial.208

Rule 56(e) requires that supporting and opposing affidavits to 
summary judgment “shall set forth such facts as would be admis-
sible in evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein.”209 On the other 
hand, “a Rule 56(f) proffer need not be presented in a form suitable 
for admission as evidence at trial, so long as it rises sufficiently above 
mere speculation.”210

This is as it should be, for Rule 56(f) is best understood 
as a complement to other provisions contained in Rule 
56, allowing the opposing party to explain why he is as 
of yet unable to file a full-fledged opposition, subject to 
the more harrowing evidentiary standard that governs 
under Rules 56(e) and 56(c).211

Unlike affidavits under Rule 56(e), an affidavit under Rule 56(f) 
may rely, in part, on inadmissible hearsay.212 However, while the evi-
dentiary standards are significantly lower than those under Rule 56(e), 
a Rule 56(f) proffer must rise sufficiently above mere speculation.213

A Rule 56(f) affidavit exhibiting mere speculation arose in the 
case of Carney v. United States Dep’t of Justice.214 Carney was a doc-
toral student researching “the role of the DOJ in the federal judicial 

product doctrine … is intended to enhance the vitality of an adversary system 
of litigation by insulating counsel’s work from intrusions, inferences, or borrow-
ings by other parties as he prepares for the contest.”)).
191.   Id.
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197.   Id. at 740-41.
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(1982)).
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selection and confirmation process.”215 He forwarded requests to the 
DOJ under the Freedom of Information Act (FOIA), which were 
denied for various reasons.216 Carney sued the DOJ to compel com-
pliance under the FOIA.217

Nearly a year later the DOJ moved for summary judgment.218 In 
response, Carney filed several motions, including one seeking Rule 
56(f) relief; he did not file an opposition to summary judgment.219 
In the end, summary judgment was awarded to the DOJ and Car-
ney’s complaint was dismissed.220 

The thrust of Carney’s Rule 56(f) proffer was “that the DOJ [ ] 
concealed the existence of records and mischaracterized other re-
cords in order to avoid disclosing them to him.”221 In support of his 
proffer, Carney alluded to

over one hundred interviews … with numerous indi-
viduals, including current and former DOJ officials, 
White House personnel, Senators and their staffs, and 
others, along with other research he had performed, 
[leading him to believe] that the DOJ improperly had 
classified numerous documents as exempt [under the 
FOIA] and had failed to disclose the existence of many 
other documents which should have been provided to 
him.222

In his proffer, “Carney [did] not identify, by name, title or other-
wise, any of the individuals he interviewed, nor [did] he point to any 
of the published sources on which he supposedly relie[d].”223

Arguing that “his sources spoke to him in confidence … [did 
not bolster the] complete lack of tangible proof [concerning] his al-
legations.”224 The court recognized that “[Carney] was not required 
to present evidence that would be admissible at trial, but something 

more than his bare allegations is needed. Without factual support, 
Carney’s allegations are grounded in mere speculation … .”225

x. concLusion

Rule 56(f) is a powerful tool available to the nonmoving party 
to a motion for summary judgment. It is a procedural rule that re-
quires precise attention to detail; the proffer must be authoritative 
and timely. These first two requirements under the Rule 56(f) ana-
lytical framework are like mushrooms—abundant in opportunity 
but easily fatal. The remaining three requirements of the Rule 56(f) 
analytical framework offer a guide to applicability—good cause, 
utility, and materiality.

The Rule 56(f) analytical framework should be at the top of a 
trial lawyer’s summary judgment defense checklist, to evaluate 
whether Rule 56(f) is appropriate in tandem with an opposition to 
summary judgment.

Like Rule 56 generally, Rule 56(f) can provide a strong presump-
tion for relief in favor of the party opposing summary judgment. 
However, that relief must be earned. Relief is not provided to those 
who slumber. It is not a last minute savior for those who unreason-
ably failed to act sooner. It is a powerful tool available to those who 
find themselves forced to oppose a premature motion for summary 
judgment; premature being case relative. If an opponent can proce-
durally move for summary judgment then the potential of a Rule 
56(f) defense exists.

While society is governed by the rule of law, our work as litiga-
tors is governed by the rules of procedure. The fundamentals of legal 
persuasion are rooted in the understanding and application of those 
rules. The next time a summary judgment motion crosses your desk, 
why not consider Rule 56(f) as a potent arrow in your quiver?
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