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APPEALS COURT OVERTURNS MANICIAP:„.PY
PRE-LITIGATION MEDIATION

William Driscoll, Esq.

Editor's Note: Since the Ventrice decision came out, there has been considerable
discussion about  its implications for Massachusetts mediators. In this issue,
we share the views o f  Attorney William Driscoll, who represented Mr Ventrice
on appeal. We welcome readers' comments —  whether  i n  agreement o r
disagreement —fo r  the next issue o f  FMQ.

On March 19, 2015, the Massachusetts Appeals Court published its opinion in
Ventrice v. Ventrice, which involved questions of  child custody and mandatory
pre-litigation mediation. Of particular interest is the mediation issue. Specifically,
the trial court's post-trial judgment of divorce ordered the parties to participate
in privately funded mediation before filing a future complaint, excepting only
contempt. The trial court did not consult the parties or receive their assent to
mandatory pre-litigation mediation,

The Appeals Court  declared i t  unlawful fo r  a tr ial court  to  order privately
funded pre-litigation mediation because i t  "violates Ethel r ight o f  free access
to the courts under art. 11 o f  the Declaration o f  Rights o f  t i e  Massachusetts
Constitution." It is unconstitutional for a court to require litigants to "purchase"
assess to justice. The imposition of  privately funded pre-litigation mediation is
an unconstitutional burden that introduces an impermissible delay and cost and
"chills the [parties] right to freely petition the courts."The published decision
of the Appeal Court was unequivocal and without dissent.

The practical considerations for  rejecting mandatory pre-litigation mediation
are numerous. Modifications o f  Family Court matters can hinge on retroactive
relief, such as child support modification, or  deal wi th  important medical or
child custody issues where further harm is introduced wi th delay. How many
well-qualified disclaimers would be necessary to address those concerns (e.g.,
mandatory mediation except in cases of contempt, child support modification,
medical needs, "emergency," etc.)? Who is  t o  make that  assessment? What
i f  the case presents a mixed issue (e.g., issues in addition to child support)?
Forcing mediation before filing delays the parties' access to justice and impacts
other fundamental rights. For example, in the case o f  child support, there is
the deprivation of  property (i.e., money); no child support order may provide
retroactive support prior to the service of  the complaint! In the case of  child
custody, there is the deprivation of liberty (i.e., parenting) or harm to the child;
but the court is entrusted with the power ofparenspatriae. As the quote goes,
"justice delayed is justice denied."
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Several issues are left open, including: (1) whether the trial court can order publicly
funded mediation during the period where there is no active litigation; (2) whether
a mandatory pre-litigation mediation clause may be incorporated into a judgment;
and (3) whether existing agreements and orders calling for mandatory pre-litigatioh
mediation arc binding or enforceable.As I explain here, I believe that mandatory
pre-litigation mediation orders and provisions arc non-binding and unenforceable in
all situations. If a party sought to dismiss suit for failure to participate in mandatory
pre-litigation mediation, then an opposition should prevail. I f  not, I believe there
would be a strong legal basis to prevail on appeal.

Mandatory  Publicly Funded Dispute Resolution

While Ventrice presented a mandatory privately funded pre-litigation mediation
situation, the language surrounding the Court's remand to the trial court indicates
its views on mandatory publicly funded dispute resolution. Specifically:

On remand, the judge may in her discretion refer the parties to court-
appointed dispute resolution in accordance with the Uniform Rules on
Dispute Resolution, but may not condition the right of either party to
petition the court on participation in such a process. Moreover, even
if  the parties participate in  court-ordered dispute resolution, absent
their agreement, any court-appointed official may only recommend a
disposition to the judge, who retains the nondelegable duty to make
a final and binding resolution to the case. I n  addition, the judge
may not  foreclose either party's r ight to  commence a nonfrivolous
action, nor may she order the parties to bear the cost of any mandatory
dispute resolution services.

The Court found the 2014 case o f  Bower v. Bournay-Bower "instructive" and
incorporated its sentiments into the remand order. In Bower, the Supreme Judicial
Court vacated an order that granted binding authority to resolve parenting conflicts
to a parenting coordinator who had been appointed over the objection o f  one
parent.

As for court-connected dispute resolution, Supreme Judicial Court Rule 1:18 defines
the uniform rules.The Rule defines the purpose of the dispute resolution service as
one "engaged to assist in the process of settling a case or otherwise disposing of a
case without a trial ...."The Rule defines a court-connected referral as "providlingl
a party to a case with the name of one or more dispute resolution service providers
or t o  direct a  party t o  a  particular dispute resolution service provider." Given
this foundation, one would be hard pressed to argue that court-ordered dispute
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resolution is appropriate in  a final judgment o f  the trial court where its need is
purely speculative. The court already has a tool for  this purpose, the parenting
coordinator. Bower tells us that the assent o f  both parents is required before a
parent coordinator may be appointed. The trial court may impose court-connected
dispute resolution if and when a future complaint is filed.The trial court simply may
not impose post-judgment court-ordered dispute resolution as an end run around
Bower

"Public" mediation is funded by the taxpayers and available to parties after the
case has entered the Family Court. I f  there is no active case, then how could a
judge assign a "public" mediator? Why should one couple be entitled to publicly
funded pre-litigation mediation while another couple must pay for privately funded
mediation? Even i f  an asset qualification were performed at the time of  judgment,
then who is to say the couple would still qualify if and when a future dispute were
to arise? The SJC Rule states the requirements for "public" mediators, but at the
time o f  judgment there is no indication that a mediator wi l l  be needed, or when
that need might arise. Moreover, a public mediator named at the time of judgment
may lose status under the SJC Rules by the time mediation is "required" (i.e., each
dispute resolution professional must be pre-approved by the Court and continue
qualification). Suppose a party seeks to file an action for modification — but to
obtain a court-connected referral or to modify a referral requires art active case (i.e.,
they need to file a complaint first). Do you see where I am going here?

Assented-To and Negotiated Mandatory Pre-Lit igation Mediration

By "assented-to," I refer to the parties' verbal assent prior to the court's entry of
a judgment. While this is technically different from a provision i n  a separation
agreement, the same principles apply.

As the Ventrice Court noted in footnote 14, Rule 2 of the Uniform Rules on Dispute
Resolution (SIC. Rule 1:18) defines "mediation" as a "voluntarY" process (emphasis
included in Ventrice). During mediation training, we were all taught that mediation
cannot occur unless all-parties agree to mediate and mediation cannot continue i f
one party decides to end mediation. People put all kinds of things in agreements,
but that does not make them enforceable.

Although parties may agree to "mandatory pre-litigation mediation" at the time of
divorce, they may not agree to mediate when a dispute arises at some future date.
To insist on "mandatory mediation" based on prior consent that no longer exists
makes a mockery of mediation.The would-be-defendant is encouraged to stall, even
in choosing the mediator or scheduling the first meeting.The would-be-plaintiff is
encouraged to get a quick first meeting and then declare that they do not wish to
mediate. Is i t  ethical to force mediation when one party makes clear that they do
not wish to mediate?
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This situation is similar to that of a prenuptial agreement. Couples can contract for
whatever they like, but that does not mean it wil l  pass muster at the "second look."
Here, the "second look" asks whether mandatory mediation is appropriate at the
time of the dispute. Obtaining a legal answer requires filing a complaint in violation
of the judgment and then surviving a motion to dismiss and likely a complaint
for contempt for  failure to  mediate before f i l ing the complaint. This tension is
unacceptable

In light o f  Vent-rice, mandatory pre-litigation mediation clauses should now be an
obsolete practice. Clients should be made aware that such a clause violates Ventrice.

Lawfulness and Enforceabi l i ty  o f  Mandatory
Pre-Lit igation Mediat ion Clauses

At the t ime o f  judgment, a separation agreement must meet the approval o f  the
court before it may be incorporated into the judgment. Ventrice tells us that a judge
cannot order mandatory pre-litigation mediation; therefore, a judge may not lawfully
incorporate a mandatory pre-litigation mediation clause into a judgment. To do so
would violate Ventrice.

Ventrice also speaks t o  the enforceability o f  existing mandatory pre-litigation
mediation clauses.

Because the Probate and Family Court has exclusive jurisdiction in this
area, [parties] would have no alternative forum in which to pursue such
a claim. In this light, we conclude that the [mandatory pre-litigation
mediation clause] does precisely what art. 11 o f  the Declaration o f
Rights forbids, i.e., i t  chills the [parties] r ight to freely petition the
courts.
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Should a litigant violate an existing mandatory pre-litigation mediation clause and
be met with a motion to dismiss, or complaint for contempt, their defense should
be Ventrice. The trial court cannot deny a party the fundamental right to petition
the court for relief and cannot punish them for asserting their right to petition the
Government. However, once the case is entered in the trial court, the parties may be
referred to publicly funded court-connected dispute resolution.

Ventrice should be a warning to stop including mandatory mediation clauses in
agreements. For existing agreements with a mandatory mediation clause, the basic
premise o f  mediation suffices; no party may be made to believe that they must
mediate before filing a complaint. Rather than include such a clause in a settlement
agreement, one may provide a  "preference" that the parties attempt mediation
prior to filing a new complaint. However, parties to such agreements must be fully
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informed of  their Constitutional right to petition the court for relief regardless of
any such language Parties may always ask the trial court to order court-connected
dispute resolution after the complaint is filed.

The natural next question is: who should be entitled to court-connected mediation,
funded b y  the  taxpayers, i n  l ight  o f  thc l imited resources o f  the tr ial  cour t
budget? What happens to  those individuals i n  need o f  public court-connected
dispute resolution when the resources simply are not present (i.e., budgeted) or
are depleted? This is a topic of  great interest to the judiciary and one where the
Massachusetts Counsel on Family Mediation can provide insightful leadership.

Wi l l i am Dr i sco l l  is an appeals attorney devoted to preparing and presenting
cases to the Massachusetts Appeals Court and Supreme Judicial Court (SJIC). His
article, Informat ion Security: A Business Necessity for  Mediators, appeared in
the Summer 2009 issue o f  Family Mediation Quarterly. His article, Rule 56(0:
Precursor to a Substantive Opposition to Summary Judgment, appeared in the

June 2013 issue of  the Massachusetts Law Review. Further information is available at WWW.
DriscollEsq•com or by calling him at 978-846-5184.

Randy Glasbergen.
www.glasbergen.com
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"Our pre-nup guarantees that we'l l  be together forever.
In the event of  divorce, you aud I get custody of each ,t-;ther!"


